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| RS Adoption Taxpayer ldentification Nunbers

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTION:  Final and tenporary regul ati ons.

SUMVARY: This docunent contains final and tenporary regul ations
under section 6109 relating to taxpayer identifying nunbers. The
final regulations include a cross reference to the tenporary
regul ati ons, which provide rules for obtaining and using IRS
adoption taxpayer identification nunbers. The tenporary
regul ati ons assist individuals who are in the process of adopting
children and wish to claimcertain tax benefits with respect to
those children. The text of these tenporary regulations also
serves as the text of the proposed regulations set forth in the
notice of proposed rul emaking on this subject in the Proposed

Rul es section of this issue of the Federal Register.

DATES: These regul ations are effective Novenber 24, 1997.

FOR FURTHER | NFORMATI ON CONTACT: M chael L. Gonmpertz, (202) 622-
4910 (not a toll-free nunber).



SUPPLEMENTARY | NFORMATI ON:
Paperwor k Reducti on Act

These final and tenporary regul ations are being issued
W t hout prior notice and public procedure pursuant to the
Adm ni strative Procedure Act (5 U S.C. 553). For this reason
the collection of informati on contained in these regul ations has
been revi ewed and, pending recei pt and eval uation of public
comments, approved by the O fice of Managenent and Budget under
control nunber 1545-1564. Responses to this collection of
information are required to obtain a taxpayer identification
nunber .

For further information concerning this collection of
I nformati on, and where to submt comments on the collection of
i nformati on and the accuracy of the estinmated burden, and
suggestions for reducing this burden, please refer to the
preanble to the cross-referencing notice of proposed rul emaki ng
publ i shed in the Proposed Rules section of this issue of the
Federal Register.

An agency may not conduct or sponsor, and a person i s not
required to respond to, a collection of information unless the
collection of information displays a valid control nunber.

Books or records relating to this collection of information
nmust be retained as long as their contents may becone material in
the adm nistration of any internal revenue law. Cenerally, tax
returns and tax return information are confidential, as required

by 26 U S.C. 6103.



Backgr ound

Thi s docunent contains anmendnents to the Regul ati ons on
Procedure and Adm nistration (26 CFR Part 301) relating to
I dentifyi ng nunbers under section 6109. Section 6109(a)(1)
provi des that any person required to make a return, statenent, or
ot her docunent nust include in the docunent such identifying
nunber as may be prescribed for securing proper identification of
the person. Section 6109(a)(2) provides that any person with
respect to whoma return, statenent, or other docunment is
required to be nmade by anot her person or whose identifying nunber
must be shown on a return of another person, nust furnish to the
ot her person such identifying nunber as may be prescribed for
securing the person’s proper identification. Section 6109(d)
provi des that an individual nust use a social security nunber as
the individual’ s taxpayer identification nunber unless the
Secretary prescribes otherw se by regul ati ons.

Currently, there are three types of taxpayer identification
nunbers (TINs) assigned to individuals: (1) a social security
nunber (SSN), (2) an IRS individual taxpayer identification
nunber (I TIN) assigned to an alien individual who is ineligible
to obtain an SSN, and (3) an enployer identification nunber (EIN)
assigned to an individual who is engaged in a trade or business
as a sole proprietor. An SSN is assigned by the Social Security
Adm ni stration. An ITINor an EIN is assigned by the IRS.

Section 1615 of the Small Business Job Protection Act of

1996 (Public Law 104-188, 110 Stat. 1755, 1853 (1996)) added
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sections 21(e)(10) and 151(e) to deny the dependent care credit
and the deduction for the dependency exenption if the TIN (as
defined by section 6109 and the regul ati ons thereunder) of the
dependent is not included on the return claimng the credit or
deduction. Sections 21(e)(10) and 151(e) generally are effective
for tax returns due (wthout regard to extensions) after

Sept enber 18, 1996.

In addition, section 101 of the Taxpayer Relief Act of 1997
(Public Law 105-34, 111 Stat. 788, 796 (1997)) added section 24
to the Code to provide a child tax credit for each qualifying
child, effective for taxable years beginning after Decenber 31,
1997. Pursuant to section 24(e), the taxpayer will be denied the
credit if the qualifying child s TINis not included on the
return claimng the credit.

In nost cases, taxpayers can neet the TIN requirenents of
sections 21, 24, and 151 by including a child s SSN on the return
claimng the credit or deduction. |In the case of adoption,
however, a child may not have an SSN or, if the child does have
an SSN, the taxpayer adopting the child (the prospective adoptive
parent) may be unable to obtain the SSN because of
confidentiality laws. See H R Rep. No. 542, 104th Cong., 2d
Sess. 20 (1996); S. Rep. No. 412, 103d Cong., 2d Sess. 163
(1994).

Expl anati on of Provisions
These tenporary regul ations authorize the RS to assign a

new form of taxpayer identification nunber, the IRS adoption
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t axpayer identification nunber (ATIN), to a child who is in the
process of being adopted (a prospective adoptive child). The
regul ations are effective for inconme tax returns due (w thout
regard to extension) on or after April 15, 1998.

The tenporary regul ations provide that an ATINis a
tenporary taxpayer identification nunber that expires two years
after the date of issuance. However, upon application, the IRS
may grant an extension of the ATIN. A prospective adoptive
parent may apply for an ATIN for a child if: (1) the prospective
adoptive parent is eligible to claima personal exenption under
section 151 wth respect to the child; (2) the child is placed
Wi th the prospective adoptive parent for |egal adoption by an
authorized placement agency (as defined in 81.152-2(c)); (3) the
Social Security Administration will not assign the prospective
adoptive parent an SSN for the child (for example, because the
adoption is not final); and (4) the prospective adoptive parent
has used all reasonable means to obtain the child's assigned SSN,
if any, but has been unsuccessful in obtaining this number (for
example, because the birth parent who obtained the number is not
legally required to disclose the number to the prospective
adoptive parent).

The temporary regulations provide that an application for an

ATIN must be made on the Form W-7A, Application for Taxpayer

Identification Number for Pending Adoptions , Or such other form

prescribed by the IRS. The ATIN application must be accompanied

by documentary evidence to establish that an authorized placement
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agency placed the child in the prospective adoptive parent’s
househol d for |egal adoption by the parent. Such docunentary
evidence may include: a copy of a placenent agreenent entered
I nto between the prospective adoptive parent and an authori zed
pl acenent agency; an affidavit signed by the adoption attorney or
governnment official who placed the child for |egal adoption
pursuant to state |law, a docunment authorizing the release of a
newborn child froma hospital to a prospective adoptive parent
for adoption; or a court docunent ordering or approving the
pl acenent of a child for adoption.

When an adopti on becones final, the adoptive parent nust
apply for an SSN for the child. Once obtained, the SSN, rather
than the ATIN, nust be used as the child s TIN on all future
returns, statenents, or other docunents required by the Code.

An ATIN may be used by the prospective adoptive parents to
meet the TIN requirenents of sections 21(e)(10), 24(e), and
151(e), relating to the dependent care credit, the child tax
credit, and the dependency exenption, respectively. Al so, as may
be prescribed by forns, instructions, or otherw se, an ATIN may
be used to neet the TIN requirenments under sections 23(f) and
137(e), relating to qualified adoption expenses. The ATIN may
not be used to neet the TIN requirenment of section 32. See
section 32(1).

The ATIN procedures do not apply to adoptions invol ving
alien children. Cenerally, the Social Security Adm nistration

will assign an SSN to an alien child if all the requirenments for
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assigning a nunber are net. Wen the Social Security
Adm ni stration cannot assign an SSN, the child generally will be
eligible for an ITIN

In addition to adoptions involving alien children, there are
two other types of adoptions to which the ATIN procedures may not
apply. If the child placed for adoption is a foster child or is
otherwise in the custody of a governnent agency or court
(because, for exanple, the birth parents’ rights were previously
term nated for abuse or neglect), the governnent agency or court
wi Il generally obtain an SSN for the child and can nmake the SSN
avail able to the prospective adoptive parent. Also, the
prospective adoptive parent may be able to obtain the child s SSN
fromthe birth parents (or other person) in the case of an
adoption by the child s relatives or an adoption in which the
adoptive parent and birth parent share information about the
child and thensel ves.

Taxpayers are invited to comment on two issues partially
addressed by the tenporary regulations. First, coments are
request ed regardi ng what types of docunents are available to
establish that a child has been placed in the prospective
adoptive parent’s household for |egal adoption. Also, comments
are requested as to whether certain types of adoptions (in
addition to foreign adoptions) should be conpletely excluded from
the ATIN process. |In particular, conments are requested
regardi ng whet her a prospective adoptive parent is always able to

obtain a prospective adoptive child s SSNif the child is a
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foster child or is otherwise in the custody of a governnent
agency or court.
Speci al Anal yses

It has been determined that this Treasury decision is not a
significant regulatory action as defined in EO 12866. Therefore,
a regul atory assessnent is not required. It also has been
determ ned that section 553(b) of the Adm nistrative Procedure
Act (5 U.S.C. chapter 5) does not apply to these regul ations, and
because the regul ati on does not inpose a collection of
i nformation on small entities, the Regulatory Flexibility Act (5
U S. C chapter 6) does not apply. Only individuals nmay receive
ATI Ns under this Treasury decision, and an individual is not a
small entity as defined in the Regulatory Flexibility Act. See 5
U S.C. 601(6).

Pursuant to section 7805(f) of the Internal Revenue Code,
these regulations will be submtted to the Chief Counsel for
Advocacy of the Small Business Adm nistration for conment on
their inpact on small business.

Drafting Information

The principal author of these regulations is Mchael L.
Gonpertz of the Ofice of Assistant Chief Counsel (Incone Tax and
Accounting). However, other personnel fromthe IRS and Treasury
Departnment participated in their devel opnent.

Li st of Subjects
26 CFR Part 301
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Enpl oynent taxes, Estate taxes, Excise taxes, Gft taxes,
I ncome taxes, Penalties, Reporting and recordkeeping
requirenents.
26 CFR Part 602
Reporting and recordkeepi ng requirenents.
Adoption of Amendnents to the Regul ations
Accordingly, 26 CFR parts 301 and 602 are anended as
fol | ows:
PART 301- - PROCEDURE AND ADM NI STRATI ON
Paragraph 1. The authority citation for part 301 is anmended
by adding entries in nunerical order to read as foll ows:
Authority: 26 U S.C. 7805 * * *
Section 301.6109-1T al so i ssued under 26 U.S.C. 6109;
Section 301.6109-3T al so issued under 26 U S.C. 6109; * * *
Par. 2 Section 301.6109-1 is anended by addi ng paragraph
(h)(2)(iii) to read as follows:
§301.6109-1 Identifying numbers

* k k k%

(h) * * *
(2) * * *
(iif) Paragraphs (a)(1)(i), (a)(1)(ii) introductory text,
(a)(1)(ii)(A), and (a)(2)(ii)(B) of this section do not apply
after November 24, 1997 . For further guidance after November
24,1997, see 8301.6109-1T(a)(1)(i), (a)(1)(ii) introductory text,
and (a)(1)(ii)(A) and (a)(1)(ii)(B).
Par. 3. Sections 301.6109-1T is added to read as follows:
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8301.6109-1T Identifying numbers (temporary)

(a) In_general --(1) Taxpayer identifying numbers --(i)

Principal types . There are four principal types of taxpayer

identifying numbers: social security numbers, Internal Revenue
Service (IRS) individual taxpayer identification numbers,
employer identification numbers, and IRS adoption taxpayer
identification numbers. Social security numbers take the form
000-00-0000. IRS individual taxpayer identification numbers and
IRS adoption taxpayer identification numbers also take the form
000-00-0000 but include a specific number or specific numbers
designated by the IRS. Employer identification numbers take the
form 00-0000000.

(i) Uses_____ . Social security numbers, IRS individual taxpayer
identification numbers, and IRS adoption taxpayer identification
numbers are used to identify individual persons. For the
definition of social security number and employer identification
number, see 88301.7701-11 and 301.7701-12, respectively. For the
definition of IRS individual taxpayer identification number, see
8301.6109-1 (d)(3). For the definition of IRS adoption taxpayer
identification number, see 8301.6109-3T. Except as otherwise
provided in applicable regulations under this title or on a
return, statement, or other document, and related instructions,
taxpayer identifying numbers must be used as follows--

(A) Except as otherwise provided in 8301.6109-
1(a)(2)(ii)(D), paragraph (a)(1)(ii)(B) of this section, and
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8301.6109-3T, an individual required to furnish a taxpayer
identifying number must use a social security number.

(B) Except as otherwise provided in 8301.6109-1(a)(1)(ii)(D)
and 8301.6109-3T, an individual required to furnish a taxpayer
identifying number but who is not eligible to obtain a social
security number must use an IRS individual taxpayer
identification number.

(a)(1)(ii)(C) through (g) [ Reserved] . For further guidance,
see §301.6109-1(a)(1)(ii)(C) through (g).

(h) Effective date . Paragraphs (a)(1)(i), (a)(2)(ii)

introductory text, (a)(1)(ii)(A), and (a)(1)(ii)(B) of this
section are applicable after November 24, 1997 . For guidance
applicable prior to November 24, 1997, see §301.6109-1(a)(1)(i),
(@)(2)(ii) introductory text, (a)(1)(ii)(A) and (a)(1)(ii)(B).
Par. 4. Section 301.6109-3T is added to read as follows:

8301.6109-3T IRS adoption taxpayer identification numbers

(temporary)
(a) In_general --(1) Definition . An IRS adoption taxpayer
Identification number (ATIN) is a temporary taxpayer identifying

number assigned by the Internal Revenue Service (IRS) to a child
(other than an alien individual as defined in 8301.6109-

1(d)(3)(1)) who has been placed, by an authorized placement
agency, in the household of a prospective adoptive parent for
legal adoption. An ATIN is assigned to the child upon

application for use in connection with filing requirements under

this title. When an adoption becomes final, the adoptive parent
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must apply for a social security nunber for the child. After the
soci al security nunber is assigned, that nunber, rather than the
ATIN, nust be used as the child s taxpayer identification nunber
on all returns, statenents, or other docunents required under
this title.

(2) Expiration and extension. An ATIN automatically expires

two years after the nunber is assigned. However, upon request,
the RS may grant an extension if the IRS determnes the
extension is warranted.

(b) Definitions. The follow ng definitions apply for

pur poses of this section--

(1) Authorized placenent agency has the same nmeaning as in

81.152-2(c) of this chapter;

(2) Prospective adoptive child or child refers to a child

who has not been adopted, but who has been placed in the
household of a prospective adoptive parent for legal adoption by
an authorized placement agency; and

(3) Prospective adoptive parent or parent refers to an

individual in whose household a prospective adoptive child is
placed by an authorized placement agency for legal adoption.

(c) General rule for obtaining a number --(1) Who may apply

A prospective adoptive parent may apply for an ATIN for a child
if--
(i) The prospective adoptive parent is eligible to claim a

personal exemption under section 151 with respect to the child;
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(i1) An authorized placenent agency places the child wth
t he prospective adoptive parent for |egal adoption;

(iii1) The Social Security Admi nistration will not process an
application for an SSN by the prospective adoptive parent on
behal f of the child (for exanple, because the adoption is not
final); and

(iv) The prospective adoptive parent has used all reasonable
means to obtain the child s assigned social security nunber, if
any, but has been unsuccessful in obtaining this nunber (for
exanpl e, because the birth parent who obtai ned the nunber is not
l egally required to disclose the nunber to the prospective
adoptive parent).

(2) Procedure for obtaining an ATIN. If the requirenments of

paragraph (c)(1) of this section are satisfied, the prospective

adoptive parent may apply for an ATIN for a child on Form WT7A,

Application for Taxpayer ldentification Nunber for Pending
Adoptions (or such other formas may be prescribed by the IRS).
An application for an ATIN shoul d be nmade far enough in advance
of the first intended use of the ATINto permt issuance of the
ATIN in time for such use. An application for an ATIN nust

I nclude the information required by the form and acconpanyi ng

I nstructions, including the name and address of each prospective
adoptive parent and the child s nane and date of birth. In
addition, the application nust include such docunentary evidence
as the IRS may prescribe to establish that a child was placed in

the prospective adoptive parent’s househol d by an authorized



14
pl acement agency for |egal adoption. Exanples of acceptable
docunentary evi dence establishing placenent for | egal adoption by
an aut horized pl acenent agency may i ncl ude--

(i) A copy of a placenment agreenent entered into between the
prospective adoptive parent and an authorized pl acenent agency;

(i1) An affidavit signed by the adoption attorney or
governnent official who placed the child for |egal adoption
pursuant to state |aw,

(iii1) A docunment authorizing the release of a newborn child
froma hospital to a prospective adoptive parent for adoption;
and

(iv) A court docunent ordering or approving the placenent of
a child for adoption.

(d) Effective date. The provisions of this section apply to

I ncome tax returns due (without regard to extension) on or after
April 15, 1998.
PART 602--QOVvB CONTROL NUMBERS UNDER THE PAPERWORK REDUCTI ON ACT
Par. 5. The authority citation for part 602 continues to
read as follows:
Aut hority: 26 U.S.C. 7805.
Par. 6. Section 602.101(c) is anended by adding an entry in
nunerical order to the table to read as foll ows:

8602.101 OMB Control numbers.

* k k% %

(C)***



15

CFR part or section where Current OVB
identified and descri bed control No.
301.6109-3T7 . . . . . . . . . . . . . . . . . . . . . 1545-15064

* * % * *

Acting Comm ssioner of Internal Revenue
M chael P. Dol an

Approved: Cctober 24, 1997

Acting Assistant Secretary of the Treasury
Donal d C. Lubi ck



